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profession charged with 
caring for the frailest 
members of society is a 

setting fraught with risk. Falls, 
skin breakdowns, elopements, 
and medication mismanagement 
are daily risks when caring for the 
aging. Claims from these expo-
sures are inevitable. Furthermore, 
slips, trips and falls, and back 
injuries are common exposures for 
employees. In the health care field, 
concerns about potential liability 
have stymied acknowledgement of 
medical errors or even an expres-
sion of sympathy. Fortunately, costly medical 
expenses and litigation following these unex-
pected events can be mitigated with one of 
the best risk management tools a provider 
can use: an expression of compassion and a 
genuine commitment to remedy the problems. 

ENCOURAGE COMPASSION
Such an expression of compassion is statuto-
rily protected and not an admission of liabil-
ity, thanks to the so-called “I’m Sorry” laws, 
which have been adopted in 36 states. 

“I’m Sorry” laws began as a movement in 
the medical industry after providers realized 
that being honest with patients and apologiz-
ing for mistakes when warranted is not only 
the right thing to do, but also financially 
sound. 

“An apology helps change the tone of 
discussion. It changes the discussion from, 
‘I want to punish you; I want to get as much 
money from you as I can,’ to a conversation 
about what the patient and family need,” says 
Doug Wojcieszak, founder of the Sorry Works! 
Coalition, an organization that promotes 
disclosure, apology, and upfront compensa-
tion when warranted.

“If there is fault,” Wojcieszak adds, “money 
will still exchange hands, but it’s not a 
lottery ticket.”

Today, apology laws help to protect expres-
sions of sympathy, regret, and condolence 
from being used as an admission of guilt in 
subsequent litigation. However, experts have 
made two points clear: 

●  There is a big difference between an 
 apology and disclosure.
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●  Be sure to check with the 
 state medical association 
 and legal counsel about 
 how best to comply with  
 each state’s apology laws.

California is one of 36 
states that has a version 
of the apology law, which 
holds that apologies are 
inadmissible as evidence 
in court. However, “I’m 
sorry for what happened” 
is not the same as “I made 
a mistake,” and an admis-
sion of responsibility is 
admissible.

STAFF TRAINING 
IMPORTANT

According to Wojcieszak, 
the current focus on politics 
and legislating apology laws 
should shift to adopting 
disclosure programs and 
staff training. Successful 
programs teach good event 
management, proactive 
post-event empathy and 
customer service, and no 
admission of error until it 
has been established after 
a thorough investigation.

“I have had many claims 
and risk mangers as well as 
actuaries personally tell me 
that the number of claims 
against their hospitals and 
insurers are dramatically 
improving because of disclo-
sure,” says Wojcieszak.

Studies have shown that 
verbal compassion defuses 
anger, staves off lawsuits, 
and garners positive pub-
licity. Furthermore, when 
a provider shows empathy 
and honesty, media reports 
tend to focus on the 
provider’s good will rather 
than the problem. Providers 
that authentically embody 
a caring heart and attitude, 
and who have established 
apology policies, can signifi-
cantly reduce reported 
claims and reduce 
litigation costs.

A 2006 study at the 
University of Michigan 
Health System reported 
that after introducing an 
apology and disclosure 
program in 2001, litigation 
costs decreased by as much 
as 50 percent and new 
litigation claims decreased 
by more than 40 percent in 
the five years that study 
results were collected 
(Boothman, RC, Blackwell 
AC, Campbell, DA, et al.).

STUDIES BACK IT UP
According to a more 

recent study of the 36 
states with apology laws, 
cases involving the most 
severe injuries settled about 
20 percent faster in states 
with apology laws, and 
average claim payments 

declined by $55,000 to 
$73,000 per case (Ho, B., 
Liu, E.).

These studies have also 
shown that payments in 
medical malpractice litiga-
tion are often higher if an 
error has not been disclosed 
and an apology given. A 
2005 survey found that 99 
percent of parents wanted 
physicians to tell them 
about an error involving 
their children, no matter 
the severity.

Although 36 percent 
indicated they were 
less likely to seek legal 
action if they were informed 
of the error by the physi-
cian, it is noteworthy that 
63 percent of the parents 
stated that disclosure by 
the physician that a serious 
error had been committed 
would not change the 
likelihood of their decision 
to take legal action.

A PROVIDER’S POSITIVE 
EXPERIENCE

Consider the experience 
of American Baptist Homes 
of the West: The organiza- 
tion’s corporate compliance 
plan is embraced by the 
entire organization and, 
with constant vigilance, 
has become a part of the 
group’s culture.  ■

Part One of this article was published online May 21, 2012. You can view it on Provider magazine’s 
website here:http://www.providermagazine.com/columns/Pages/Apology-Laws-Foster-Compassion.aspx
The following Part Two of the article published in the September 2012 issue of Provider magazine.
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ne of the best risk manage-
ment tools a provider can 
use is an expression of 

compassion and a genuine commit-
ment to remedying problems. Saying 
“I’m sorry,” in fact, is statutorily 
protected and not an admission of 
liability, thanks to “I’m Sorry” laws 
adopted in 36 states. 

“I’m Sorry” laws began as a move-
ment in the medical industry after 
providers realized that being honest 
with patients and apologizing for 
mistakes when warranted is not only the 
right thing to do, but also financially sound. 

One provider of continuing care retirement 
communities, American Baptist Homes of the 
West (ABHOW), embraces such compassion 
through its corporate compliance program. 
The organization has established a cultural 
platform of compassion and care across all of 
its departments, with qualities formulated into 
its training programs, manuals, and guides.

THE MOST VALUED ASSETS
The entire organization, including all 

executives and staff members, is clear about 

the risk management mission: to provide the 
safest environments and practices for its 
residents and employees and maintain the 
highest quality of care and services.

A prudent business model analyzes claims 
in search of root causes and future preven-
tion. Taking it a step further, the organization 
looks closely at the behavior surrounding 
each claim and its relationship with the 
patient and employee.

“I look at a resident who is 85 years old, 
and I try to picture them 40 years ago, rais-
ing a family and working at their career, 
rather than as an old and frail person,” says 

Honest Apologies
Inspire Trust
SINCERE APOLOGIES DEMONSTRATE COMPASSION AND FOSTER GOOD 

WILL IN RISK MANAGEMENT PROGRAMS
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David Grant, ABHOW 
senior vice president and 
general counsel. 

“When you see people’s 
true nature, it is easy to 
show compassion and go 
out of your way to give 
comfort, sympathy, 
concern, and care.”

Using analytics, such 
as claims reports that are 
shared with the communi-
ties, helps management 
understand the impact 
a claim may have on the 
organization’s bottom line. 

Analytics identify how 
management can intercede 
early on with an injured 
employee, helping him or 
her return to work promptly 
and mitigating the need for 
an attorney’s involvement 

Ergonomic training for 
employees is also vital, “so 
they know how to handle 
slips, trips, and falls,” 

says Grant. “Training is 
conducted on a regular 
basis as well as pilot 
programs like safety shoes 
for the health centers.”

APOLOGIES GO TO 
STAFF AS WELL

After years of sending 
“get well” cards to employ-
ees who are on leaves of 
absence, the organization 
reasoned that it should do 
the same for employees on 
workers’ compensation 
leaves. It introduced a 
program where every 
injured employee receives 
an “I am sorry you were 
injured” card.

This simple yet effective 
gesture of care resulted in 
a significant reduction of 
workers’ compensation 
program costs, which was 
close to 8 percent of payroll 
costs at one point.

Additionally, manage-
ment regularly tracks all 

complaints, incidents, 
and occurrences to note 
patterns or trends that 
need a particular risk 
management focus. When 
an unfortunate event 
occurs with a resident, 
meetings are conducted 
throughout the organization 
in order to address the 
resident’s injury and 
provide the best resolution 
to the family member’s 
predicament. The resident 
and family must feel com-
passion from the organiza-
tion and all of its members. 

“Expressing compassion 
and acknowledging and 
investigating any ‘adverse 
events’ increase resident 
satisfaction and trust, 
which helps us maintain 
a positive resident relation-
ship,” says Grant “If a 
mistake is found, we are 
honest with the patient 
and openly acknowledge 
mistakes so safer proce-
dures and systems can 
be created.”

TAKE PROACTIVE 
RESPONSIBILITY

The value of such sin-
cerity is illustrated by an 
incident that occurred at 
one of the organization’s 
retirement communities, 
which is situated on a large 
campus where staff mem-
bers use golf carts to move 
residents around. 

The incident involved a 
resident who was injured 
when a golf cart became 
stuck in the mud. 
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The resident received an 
official apology for the 
accident, and his medical 
expenses and physical 
therapy were covered at the 
request of the family. 

“It was the right thing to 
do,” says Grant “If we 
lacked genuine care for our 
resident, we could have run 
the risk of a case filed 
against us, which might 
have cost upwards of 
$200,000 before even going 
to trial. 

“This particular incident 
cost approximately $12,000. 
We can’t solve all the 
problems; however, our 
caring approach has 
warded off unnecessary 
litigation and has proven to 
benefit everyone involved.”

AN ENVIRONMENT 
OF CARING

Regular visits by man-
agement to the company’s 
various retirement commu-
nities are not limited to 
surveying employee safety, 
but resident care as well. 

The executive team 
frequently participates 
in resident reviews, holds 
town hall meetings, and 
dines in the cafeteria 
with residents. 

This level of attention 
allows executives to draw 
a holistic picture of the 
resident—physically, emo-
tionally, and socially. It also 
enhances trust between 
residents and management, 
which, as a byproduct, 
shelters the organization 
from litigation and other 
negative external forces. 

Genuine compassion 
extends beyond the 
organization’s internal 
employee/external
customers. Charitable 
activities, which topped 
$17 million last year, are 
rampant, as posted in the 
organization’s “Social 
Accountability Program 
Report.” 

Many studies have 
shown that employees feel 
good working for a company 

that gives back to the 
community in pure charity 
and good works. And happy 
employees create happy 
residents. Moreover, 
engaged employees create 
a better environment for 
residents. For this reason, 
the importance of commu-
nicating its charitable 
activities cannot be 
underscored enough.

Whether it is treating an 
injured employee fairly or 
empowering employees with 
information and access to 
tools to better manage the 
care of their customers, 
taking a caring approach 
can have a dramatic effect 
on an organization’s 
bottom line.  ■

For more information about Apology Laws and their application to long term care providers, go to 
www.providermagazine.com/columns/Pages/Apology-Laws-Foster-Compassion.aspx.

‘The executive team holds 

town hall meetings and 

dines in the cafeteria with 

residents.’
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